
No. 4443

%^^v tire ^tntlj %xvtxixi

[n the xMaltcr of DAVID A. JACOBSON, Bankrupt.

KATIE WERNER,
Petitioner,

vs

HOMER E. ALLEN, as Trustee of the Estate of

DAMD A. JACOBSON, Bankrupt, PHOENLX
SAVINGS BANK AND TRUST COMPANY, a cor-

poration, and NORTHERN TRUST COMPANY, a

corporation.

Respondents.

^^HHaii far ^^uiaian
Under Section 24b of the Bankruptacy Act of Congress, Approved

July 1, 1898, to Revise, in Matter of Law, an Order of

tile United States District Court for the

District of Arizona, and Transcript

of Record in Support Thereof

^^ftftaiii^r's ^ricf

J^M.i

THE CHANDUErt ARIZONAN. CHANDLER. ARIZONA





No. 4443

JFar the ?Jintl| (^xrcnxi

in the Matter of DAVID A. JACOBSON, Bankrupt.

yATIE WERNER,
Petitioner,

vs

HOiMER F. ALLEN, as Trustee of the Estate of

DAVID A. JACOBSON, Bankrupt, PHOENIX
SAVINGS BANK AND TRUST COMPANY, a cor-

poration, and NORTHERN TRUST COMPANY, a

:orporation.

Respondents.

^etiftatt far ^^trisian
Jnder Section 24b of the Bankruptacy Act of Congress, Approved

July 1, 1898, to Revise, in Matter of Law, an Order of

the United States District Court for the

District of Arizona, and Transcript

of Record in Support Thereof

^^fiti0tier'$ ^rief

THE CHANDLER ARIZONAN, CHANDLER. ARIZONA





n ilu" rniicd States Circuit ("oiiii of Ai)i)eals,

Vov the Nintli Circuit

No. 4443

hi the Matter ol' 1)A\ 11) A. jACOBSOX, Bankrupt.

KATIK WKRXKR,
Petilionei-,

vs

H0MI<:R F. ALLI':N. as Trustee of the Estate of

DAVID A. JACOBSON, Bankrupt. PHOENIX
SAVINGS BANK AND TRUST COMPANY, a cor-

poration, and NORTH KRX TRl^ST COMPANY, a

cori)oration.

Res])on(lents.

STATh:MKXT OF THF CASE

On July 31. 1^)23, David A. Jocobson was duly

adjudj^ed to he a bankrupt by the District Court of

the United States for the District of Arizona, and the

cause was referred, p^enerally, to R. W. Smith, a re-

feree in l)ankrui)tac\ in said district. Thereafter

the respondent. Homer l*". Allen, was appointed trustee

of said bankrupt's estate. (T. R. pp. 11.— 13)



At ilu' liinc of adjiulicaiion the bankrupt was ihc

owner (if certain real projKTty, incliulinj^ lots No. 2^

26, 27, and 2^, Town of Chandler, Maricoi)a Count;,.

Arizona. On November 20, V)2i, the trustee petitioned

the referee tor an order to sell all the bankrupt's real

property, free and clear of all liens and encumbrances, -,

conditioned upon the ])rice obtained at trustee's sale

beinj^ sufficient to pay all of said liens and encum-

brances, same to be transferred to the fund derived

from the sale. ( T. R. \)\). 13—28)

The trustee's ])etition further prayed for an order

ui)on Katie Werner, petitioner herein and the holder

of second mortgai^e liens upon said lot 25. and lots 26,

27, and 28 of the Town of Chandler, above described,

and uiK)n the other holders of liens aji^ainst bankrup
'

real property to show cause why the petition should

not be g-ranted and the order of sale i)rayed for made.

On November 21, 1923. the referee made an order

directinj^ the lien h(jlders. includinj^ Katie Werner, to

ai)pear on December 3. 1923, and show cause, if any

they had. why an order of sale, free and clear of liens

and encumbrances, conditioned ii])on the sale price

beini^ sufficient to pay all of the liens a.i^^ainst the

real property, should not be made. (T. R. ])p. 2^—31)

llearini;' was had and comi)leted before the referee

on the trustee's petition and the order to show cause >

on December 3. 1023. In response to the order to

show cause. Katie Werner ajjpeared at this hearin,u: by

counsel, but entered no objection to the niakini:^ of the

order as j)rayed for. \o order of sale, nor any other
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order was made an said petition on December 3. 1<^23,

hilt on December 18, 1<)23, without further notice to

Katie Werner, or other lien holders, the referee made,

sij^ed and filed an order authorizinj;- the trustee to

sell, within ninety da\s from Xov. 10, 1923, l)ankrupt's

real properly, includini;- lots 2?, 26. 27, and 28. above

described, free and clear of all liens and encumbrances,

without any condition, whatsoever, as to what the

ininimum sale price should be. Tliis order explicitly

directed that the sale of the real property should be at

public auction and in the manner and mode as j)re-

scribcd by the Acts of C'ongress relatini^ to bank-

ruptacy and the General Orders of the Supreme Court

of the United States. (T. R. pp. 32—38)

l.aier th.e trustee published, in two newspapers, a

notice that on b\'b. 7, 1924. he uould sell the real i)r()])-

erty, dcscribini^ it, to the hig^hcst bidder for cash, said

sale to be held in his office. Rooms 411-412, National

Bank of Arizona Bldg., Phoenix, Arizona. The notice

stated that a dejwsit of ten percent must accompany

each bid, that the sale was to be subject to confirma-

tion by the Bankrupt acy Court and that the right was

reserved to reject any and all bids. No other notice

of sale, whatsoever, was given. (T. R. pj). 39—+0)

No public sale of said real property was had or

held on Feb. 7, 1924, and no .sale of same whatever was

ever had or held at Rooms 411-412, National Bank of

.\rizona Bldg.. Phoenix, Arizona, as advertised by the

trustee. However, on that day. without any previous

notice to the public or any one else, and without any
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adjoiirniiR'iU (tl the sale, ihc iruslcc ami one Arthur

K. Price, the att(M*ney of record for the resjxmclents,

]*hoenix. Savinj^s Bank and Trust Cotnpany and

Northern Trust Company, liolders of first niortj^ajifc

liens on lot 25. and lots 26, 27, and 28, above described,

respective!} . repaired to the office of the referee, R.

W. Smith, at Room 208. Heard Huildiui;-. Phoenix,

Arizona, where at 10 o'clock in the mornin.t,^ of that

day the trustee sold lot 23, to Phoenix Savings Bank

and Trust Company, and sold lots 26, 27. and 28, t'

Northern IVust Comj)any. tor ])urchase prices suffi

cicnt only to i)ay the first mortga.tje liens thereon, and

the costs and expenses of said trustee's sale, and

wholly insufficient to jiay Katie Werner anything

on her second morti^aL,^e liens on said real ])ro])crty.

(T. R. i)p.
30—^7)

On March 3, P>24. the trustee made his return

of said sales, showing" the facts relative to same ;'.

above stated, and, withoiu notice to any one. the referee

confirmed the sales and ordered the trustee to pay

the amounts of the first mortp^age liens to the above

named purchasers, resi)ectively, and the ex])ense of

sale, referee's and trustee's connnissions and the fee of

the trustee's attorney. (T. R. ])p. 47—34)

On OcKjbcr 13. 1024. the ])urchase ])rice at tb

trustee's sale of said lots 23, 26. 27. and 28. not \\

havinj^ been paid, nor the pro])ert\ transferred to sain

Phoenix Savinc^s Bank and Trust Com])any anrl North

ern Trust Company, this petitioner filed with the re

feree, and served on the trustee and I^hoenix Saving
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Bank ami Trust Company, and Northern Trust Com-

pany, a petition to set aside the referee's order of sale

elated December 3, 1923, the trustee's sale of said lots

25, 26. 27, and 28, and the referee's order confirming;

the sale, requestinj^- in her petition, that said respond-

ents be ordered to answer and show cause, if any they

had, why said petition should not be granted. The re-

feree refused to issue the order to show cause and on

November 8. 1924, withouc answer or appearance by

the respondents and without hearing the petition or

taking- the petitioner's evidence in support thereof, dis-

missed it for want of jurisdiction. (T. R. pp. 54—65

and 67—69)

On November 17. 1924, Katie Werner filed in the

District Court of the United States for the District of

Arizona, her petition for review of the acts and ord.r

of the referee under said date of November 8, 192-1.

said petition being duly served upon all of the responi-

ents herein. (T. R. pp. 71—74 and 75—76)

None of the respondents filed answer to the peti-

tion for review, but the matter coming on before the

District Court on December 8, 1924, for argument,

said District Court, Honorable F. C. Jacobs, Judge, on

Dec. 9, 1924, made and entered his order denying the

petition for review and confirming the referee's order

confirming the sales, to which ruling of the District

Court your petitioner duly excepted. (T. R. pp. 77—
78)

The matter is now before this Honorable Court

• '11 the vt-rified petition of Katie Werner to superin-
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tend and revise the order and decree of the I^istric

Court oi' the United States for the District of Arizona,

so made and entered on Dvc. <>. 1''24. ( T. i\. \v,

1-11)

QUESTION'S IN\C)IAi:i)

Disrei^ardinj;" the novel and arl)itrar\ i)rocee<liire

of the referee in snnnnaril)- refusin}:^^ this petitioner her

ri.c^ht to be lieard on her petition to set aside the order

of sale and the sale itself, and to ])lace before the

court all of ibe facts relative to matters alles^ed therein,

the basic questions involved are:

(1) Did the referee have jurisdiction to make the

order of sale free and clear of liens and encumbrances

not conditioned on the price obtained at trustee's sale

beini^ sufficient to i)ay the liens of the i)etitioner, when

she had been summoned on a petition for. and ordered

to show cause why an order to sell the property, con-

ditioned upon the purchase price bein^ .sufficient to pay

all of the liens on the property, and no other order,

should not be made?

(2) Is the sale by the trustee of the real properly of

the bankrupt, without notice to creditors oi such pro-

])osed sale, valid?

(3) Is the sale by the trustee of the real i)roi)criy

of the bankrupt, at 10 o'clock in the mornini;- of the day

for which the sale had been advertised, and at differ-

ent place from where the jjublic had been informed

same would take ])lace, without adjournment or notifi-

cation to the i)ublic of any chani^e in tlie lime or place



I\}<ic Sci'cu

of sale, and willunu i;i^'ii!4 ^^i^' public any ()i)i)(jrtunily

to bid, a public sale, valid under an order for sale at

public auction and under the (jcncral Orders of the

Supreme Court of the I'nited States?

sn':ciFic\\Ti(\\s OF p:rkor.

(1) The District Court erred in confinnin;^- the ac-

tion of the referee in confirniini;' the sale, for, as a

matter of law. the sale was made ttnder an order

which the referee had no juriscHction to make. Katie

Werner was brouj^ht into the Rankruptacy Court on an

order to show cause why an order of sale, for a price

sufficient to pay all liens and encumbrances, should

not be made, and for no other purpose. The only

jurisdiction obtained by the referee was to make or

refuse to make an order for sale based on the trustee's

petition and such order to show cause, and no other.

(T. R. 1)]). 8 (b) 8-0)

(2) The District Court erred in confirming the action

of the referee in confirminj^ the sale for. as a matter

of law. the sale b)' the trustee was void in that the

order under which it was made provided that the sale

shculd be at jmblic auction in the manner and mode

as prescribed by the Acts of Cong-ress of the United

States, whereas the sale was in fact a private sale

and held at a place other than specified by the trustee.

without due and lawful postponement or adjournment

thereof. Xo notice of any proposed sale was given to

creditors as provided by the Bankruptacy Act. (T. R.

p. 9 (c)

(3) The District Court erred in denyins^' the petition
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of Katie Werner for review and in not seiiinj^ aside

the order of the referee dated Dec. 3, 1923, directing;

the sale of lots 1^, 26. 27, and 28. of the Town of

Chandler, free and clear of liens and encumbrances,

and in not settinjj aside the sales of said lots by the

trustee to the respondents, Phoenix Savinj^s Bank

and Trust Company and Northern Trust Company

and the order of the referee of March 3. 1023, con-

firming said sale. The order of sale and the sale itself

were void for the reasons stated in assignments of

error Nos. 1 and 2. and Katie Werner was deprived

of her lien on said real property without due i)roce>'

of law. (T. R. pp. S-IO)

.\Kc:rMi':xT .\\n .\rTiK)Rrni-:s

On Assignment of Mrror No. 1

There can be no doubt of the jxjwer of the Hank

ruptacy Court to sell the proi)erty of the Bankru])t free

and clear of liens and encumbrances, the liens to be

transfered to the fund derived from said sale. How-

ever, as the trustee takes no title to the interest of

the lien claimant, that interest cannot be divested

without the consent of such holder or proper notice

given him. In order to bind such a lien holder by a

sale free from encumbrances he must be made a party

to the bankruplacy proceedings by being served with

proper ] process.

Factors' cK: Traders' Ins. Co. v. Murphy et al. Ill

U. S. 7}>^\ 4 S. Ci., r>79, at i)age 681.
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In re IMallcvillc FDiindarv (Jv: Machine Co., 147

Fed. 82S, at paj^e 830.

In tlie present case, jurisdiction was obtained over

Katie Werner and her hen by the service upon lier

of the trustee's petition for sale and an order to show

cause why such sale should not be made. The petition

prayed for an order

"Aulhorizini'- and directini^" Homer F. Allen,

Trustee in Bankruptacy of David A. Jacobson. to sell

lots 25. 26, 27. 28, 36^ 3>7, 38, and 30. of the Town
of Chandler, Maricopa County, Arizona, free and clear

of all liens and encumbrances " * *. conditioned ui)()n

the purchase price at a Trustee's Sale of said property

and of lots 25. 26, 27, 28, 36, 37, 38, and 39, bein^ suf-

ficient to pay all of the liens ag^ainst all of said prop-

erty * * *." (T. R. p. 26)

And the order served upon her directed her and

other lien holders to

"Be and appear before the undersigned referee

in bankruptacy on the 3rd day of December, 1923. at

10 A. M.. then and there to show cause, if any they

may have, why the prayer of the petition hereinbefore

referred to should not be granted, and why an order

should not be made and entered author izint^ and direct-

ing Homer F. Allen, trustee in bankruptacy of David

a Jacobson, to sell lots 25, 26, 27„ 28, 36, 37, 38, and

30. Town of Chandler, Maricopa County, Arizona,

free and clear of all liens and encumbrances, the liens

now existiuiT upon said property to be transferred to

the proceeds derived from a sale thereof; * * * cimdi-

tioncd upon the purchase price at trustee's sale of

said proi)erty and of lots 25, 26. 27. 28, 36. ?>7, 38. and
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39, being sufficient to pay all of the liens aj^ainst all

of saiH pro])crty." (T. R. f)p.
20—30)

That the service of an order to show cause is the

proi)er method of hrint^inj^ the lien claimants into ihi

Bankruptacy Court cannot he rjucstioned. In Kiintz

vs. "\'oun,u:. 131 InMJ. 71*>, at i)age 722, the United

States Circuit of Appeals for the I'jj^hth Circm't stated.

"An order to show cause why a certain act should

not he done or a certain course pursued is the re.i,^ular

and approved method of ji^ivint]^ notice of contenii)late(I

action to parties to suits and i)rocecdin,i]^s in eijuity

and hankruptacy",

if the terms of the or<ler are su fficicnty broad to y(\\(

notice of the order or decree entered. The same court

in In re \\. A. Kinsey Co.. 184 h\'d. T/H. (last i)ara

seraph) referring: to ])roccedinj^s for a sale in hank-

ruptacy, free and clear of liens and encumbrances,

held,

"As to the other (juestion whether the c(nu*t could

briui; the petitioner before it by service of a rule to

show cause why the petition should not be Lifranted. \vi

entertain no doubt.",

but thereafter stated.

"The essential feature of mesne process is that tbr

rcspondeiU shall have notice of the claim the establish

ment of which may effect his interest and of the tini(

and place for hearinj^."

In llie case at bar. the onl\ purpose for whicb

Katie Werner was made a party to the proceedini:-

was to either consent or enter her objection-



to the making- of an order to sell the i)roper-

ty, free and clear, for a price sufficient to pay her lien

in full and, under the process served upon her, the

only jurisdiction ohlained by the referee was to make

or refuse to make such an order. She had no notice

that any other would be made and was given no oppor-

tunity to object to or show cause why any different

kind of an order should not be made.

The order actually made by the referee was that

"Homer V. .Mien lis(|., as trustee of David A.

Jacobson, bankrui)t, be and he is hereby authorized,

directed and permitted to sell and dispose of, at public

auction and in the manner and mode as prescribed by

the Acts of Congress relating to bankrui)tacy and the

(jeneral Orders of the Supreme Court of the United

States, within ninety days from and after the 10th day

of November, 1923, all of the real property hereinafter

specifically described free and clear of and from all

lines and encumbrances described in said petition and

in said order to show cause and as appears of record

against said property =!= * * and that said proceeds of

and from the sale of the said real property be held

by said trustee subject to all the liens and encum-

brances against said ])ro]icrty * * *." (T. R. pp. 35

—

36)

This order was an entirely different order from

that contemplated by the trustee's ])etition and the

order to show cause, and greatly adverse to i)etition-

cr's interests. Katie Werner interposed no objection to

the trustee's petition for the reason that she could have

and did have no (objection to the order prayed for

being made, but it could in no wise be contended that
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she would not have objected if she bad heen siiintnoncd

to answer a petition for a sale without the condition

that the price was to Ix* sufficient to i)ay her lien in

full.

The order of sale made hy the referee, hcinj^j^ in

excess of his jurisdiction luider the pleadinj^s and

process in the particular proceedimi^s, was invalid, as

were also all of the stei)s taken thereafter hy the trus-

tee toward the sale of the proi)erty. That an order

made without jurisdiction is void and not merely

voidable is too elementary to necessitate the citation of

authorities.

Kalie Werner had no opi)ortunity to object to the

order of sale as made, because of the proceedure of the

referee in making, signing and filing it on Dec. 18.

1923, but dating it Dec. 3, 1023. (T. R. p. 28) A

reasonable time for review had already expired even

before the order was actually made and she had im

knowledge of it until much later. The sale having

been made under a void order the District Court had

no power to confirm it.

().\ ASSlCiXMi:\T ()!• I-:RR()k .\(, 2.

The order of the referee under which the trustee

sold the pr()]>erty involved herein, was that the sal'-

should be

"* * •' At imblic auction and in the manner and

mode as i)rescribed by the Acts of Congress relating

to bankrui)tacy and the (ieneral Orders of the Suprenie

Court of the I'nited States, ''^ * *" (T. R. p. 33)
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ami ilie General Orders of the Siii)renic ('ourt of tlu*

I'liitetl States ])r()vi(le,

"All sales shall he 1)\ puhlic auction unless other-

wise ordered h\ the court."

General Order in Hankrui)tacy Will. Suh. 1.

The only valid sale possihle in the case at bar

would he one at public auction. Xot only is the Gen-

eral Order cited mandatory and susceptible of only one

interpretation, but a sale by a trustee in bankruptacy

is a judicial sale, and must comply strictly with the

order of sale.

In re Glas-Shipt Dairy Co. 2Z9 Fed. 122:

Blanke Mft^r. Co. v. Craig 287 Fed. 34.^

In the latter case the United States Circuit Court

of Appeals for the Eii:i^hth Circuit, referring to a sale

in bankruptacv, held, in the last Paragraph on page
347:

"The general considerations governing judicial

sales ai)j)ly in confirmations of sales made by the

trustee and such re(|uire the sale be in conformity with

the terms of the order of sale."

The only notice of sale given by the trustee; that

imblished as shown in his return of sale, stated that,

on Thursday. February 7. 1^24, he would sell the

property to the highest bidder for cash, said sale to

Ik* held in his office, Rooms 411-412. National Bank

of Arizona Building, Phoenix, Arizona. This notice

fixed no time for the sale on that date and that cir-
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cuinsumcc alimc would lend lo prcNciil ihc aitcndanrc

of possible bidders. (T. U. \)\). o<)—K))

W'bile the iK'lilioii of Katie Werner to the referee

to set aside the sale, allei^es that the property was sold

by the referee and that there was no sale, or offerint,'^

for sale by the trustee at the latter 's office on the date

set, or at any other time, and those ailep^ations. beinj(

iincontroverted, must be taken as true; the trustee's

return itself shows that the sale of the pro])crty in

(juestion was not a public sale. At some time prior

to 10 o'clock on the date the ])ublic had been notified

the i)r<)peny would be sold, the trustee and the attorney

for the respondents. Phoenix Savini;s Hank and Trust

Company and Northern Trust Company, without any

attempt to adjourn the sale to a ])lace other than the

advertised one. or to notify the public that the sale

would be held elsewhere, went to an office in a differ-

ent part of the city of Phoenix than the place where

the trustee's office is located and there, after the bid

had been made and the whole matter ai)parently cut

and dried, and a few panics re(|ueste(l to be present

by telephone, the i)r()])erty was at 10 o'clock A. M.

sharp, sold to said respondents for a i)rice much below

its actual value and insufficient to ])ay all of the liens.

(T. k. ])]). 40—41 and 4.=^—^6)

14ie public was in no wa\' notified that the sale

would be held at Room 208, 1 leard Buildin^c^, or at that

early hour in the mornini^. but on the contrary was

informed thai the sale would be at Kocjuis 411-412

National Bank of Arizona Buildinjii; with the im])res-
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sioii Ici't thai the sale would last all ihc day ol" l\i\). 7.

1924. The public was jjivcn absolutely no opportunity

to l)id on the properly, for it could not and did not

know when antl where the property was to be sold. In

other words, the action of the trustee and the pur-

chasers absolutely prohibited a sale 1)\ free, open and

public bidding: and this in face of the fact that num-

erous persons were interested in the sale of this proper-

ty, had made investij^^ations thereof and were prospec-

tive bidders at a public sale. (T. R. pp. 41. 46)

The public ha\in.i; had no ojjportunity to bid for

the proj)erty. the trustee's sale was not a public sale but

was a private one.

In re Nevada—I'tah Mines and Smelters Corpora-

tion, 202 I'cd. 126.

wherein the United States Circuit Court of Appeals

for the Second Circuit, at paire 128. stated.

"That the public be invited to attend and hid. is

the essential feature of a i)ul)lic sale."

and held that the sale in bankruptac\ in that case was

a private sale because the published notice was ad-

(Ires.sed to the creditors, stockholders and other parties

in interest and not to the public.

The sale beinj^ a private sale in direct contraven-

tion of the (ieneral Orders in Bankruptacy and the

'»r<ler of the referee under which it was made, it is

void and the District Court had no power to confirm

it.
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Blaiikc Mfti:. Co. V. CraiLT, 2^7 hVd. 345, supra;

Seniinoli' I'^niit <S: I.and Co. v. Scott et al. 2<>1

Fed. 17<'.

'Creditors shall ha\c at least ten days notice 1)\

mail, to their respective addresses * * * oi"
" '•= '^'

all pro

l)osed sales of property." Sec. 38, Rankrujjtacy Act

of 1808.

As shown by the record, no such notice of the sale

in (juestion was j^iven. Xoticc to the creditors l)cin!L;'

a condition precedent to a valid sale, this sale is invalid

for that reason also.

OX ASSTGXMRXT OF ERROR Xo. 3.

Of necessity, much of our ar.qument under assign-

ments of error Nos. 1 and 2, must apply to this as-

signment. 'The action of the District Court in den\

ing Katie Werner's petition for review was an affirm-

ance of the referee's proceedure in refusing her the

right to place before the court all of the facts relative

to the sale by tlie trustee. As stated by the United

States Circuit Court of A])])cals for the Second Cir

cin't

:

"'' " * The power to dis])lace Hens is a drastic

one. and should be exercised only with scruplous at-

tention to securing the lienor specific notice and full

o])])ortunity to ])rotect his interest."

hi re Kohl-l[ei)p Brick Co.. 176 Vcd. 340, at pai^

343.

And upon the filing of a verified petition alleg-

ing that she had not secured such specific notice and
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such protection of her interest, she should have been

granted a hearing and allowed to submit full proof

of such allegations. Howev^er, the record in itself

shows that the sale was void for the reasons herein-

before stated and the District Court should have set it

aside on the record alone.

Even if it could he contended that the referee

had jurisdiction to make the order of sale and that

the sale was a public one, and we submit that such

contentions would be absolute untenable, the object of

the sale in question, under the order of the court, (to

use the words of the District Court in In re Ethier,

et al, 118 Fed. 107, at page 108) was, to obtain the

best price for the property, through open and unre-

stricted bidding. The conduct of the trustee and pur-

chasers prevented the accomplishment of that object

and vitiated the sale, and it must be set aside, as was

done in the Ethier case.

" >;= » any act of '' '•' * the party selling, or third

parties as purchasers, which prevents a fair, free, and

open sale, or which diminishes the competition and

stifles or chills the sale", is cause for setting same

aside.

Swain v. Kirkpatrick Lumber Co.. 7^ So. 140, 20

A. L. R. 665, at page 671.

The fact that the sale had been confirmed by the

referee, prior to the filing of Katie Werner's petition

to set it aside is immaterial, for a court cannot con-

firm a void act. The sale in this case was void and



Puffc liifihti'Lii

not merely voidable, beinj;' made under an order I>e

yond the jurisdiction of the referee and in absolute

contravention of that order. I-'urthermore, a court

of e(|uity will, lor cause, set aside a sale made under

its authority either before or after cc^nfirmalion.

In re First Trust lUc. Rank, 45 Moul. 89. Ann.

Cas. 191.^ C. paj^e 1327.

In re Stevenson el al. (> I'ed. 710.

In re Slu-a. \2G l-ed. l.xl

.Vnd a judicial sale may be set aside al any lime ( ;

subjected to c(^ll;j.teral atttack, where ihc court bad no

jurisdiction to order it, or for any other reason il is

entirely void.

16 R: C. L. pa-c 102.

There is no merit to the referee's theory ihat he

had no jurisdiction to entertain the ])etition to set

aside the sale, for, if a court has the power to order a

sale it has the inherent ])owcr to set such sale aside.

After reference, the referee is the court.

In re Styer, 08 Fed. 2^X).

The order of sale beinj;- void for want of essen-

tial notice to this ])etitioncr as set forth in ari^ument

under assii^nmcnt of error Xo. 1. the effect of the

District Court's refusal to set the sale aside was to

de])rive her of her lien on the propert} without due

process of law, in violation of the Fifth Amendment

to the Constitution of the United States. Iu)r
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"the fundamental requisite of due process of law

is opportunity to be heard."

Grannis v. Ordean, 234 U. S. 385, 34 S. Ct. 779,

at page 783.

WHEREFORE, Katie Werner prays that the

order and ruling of the District Court of the United

States for the District of Arizona, dated December 9,

1924, be reversed and that the order of sale, the sale

and the orders confirming the sale made by the trustee

in bankruptacy of said lots 25, 26, 27, and 28, of the

Town of Chandler, Maricopa County, Arizona, be set

aside.

Respectfully .^trl^mStted,

^^pL:rf!HERN

^^"f^K^XMMTn^MAX^

—

Of Ziiruiierman & MULHERN
For Petitioner.




